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Full Title:

A Case Study of the Misconduct of
Police Officer in Law Enforcement in
Japan.

When the action of a citizen is
physically impossible to be recognized,
can the state punish the citizen?
The answer is “Yes” in Japan.



Abstract

One day, a citizen drove a car. He had a record of no violation of road traffic law
and no traffic accident for more than 24 years and got award for that record
several times. He had no reason to drive in a hurry on that day as well.
However, what happens when the police is determined to get him even though
the police officer physically impossible to recognize the driving?

The Japanese Prosecutor has turned down the case file from the police because of
the lack of evidence of violation of law.

But the Local Public Security Commission (An Inspection Body for Police
Misconduct) has affirmed the conduct of the police officer without evidence and
punished the driver administratively (administrative sanctions) therefore.

How the Japanese Judicial system provide a solution to this contradiction between
the Prosecutor and the Administrative Branch? Do you think you can rely on the
Japanese Judicial Court?

This presentation provides an overview of the situation of Administrative Litigation
of Japan and analyses this case to reveal the reality that cannot be imagined from
the statistics.



Was the action of the citizen really
impossible to be recognized by the
state officials in this case?



The Law directly related to this case:
Road Traffic Act
Doro Kotsu Ho

Driving Over Speed is criminalized by this law.
If a citizen violate this law, he/she get;

Criminal sanctions:
6 months in prison etc.
Article 22, 90, 118, etc.

Administrative sanctions:

(1). Administrative Fine : 40,000 yen (300 euro) etc.

(2). Administrative Sanction Points : 6 points etc.
Article 22, 90, 103, 128, etc.

— The Law is reasonable to prevent traffic accidents. But how does the
law enforced?



Law In Action in Japan



Chronology of the case

From April to August 2017, a citizen with no record of
violation of the road traffic act nor traffic accidents for
more than 23 years (up to now more than 25 years)
drove a car to his working place.

The citizen found out there was a location that police
conducts crackdown on motorists once in 2 weeks.

1st August 2017, the citizen was ordered to stop the
car at the location and told that he drove over speed
thus violated the road traffic law.

The citizen did not admit the violation of the law
because he drove the car as safely as usual. Then the
police send the file to the prosecutor (penal system).
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Chronology of the case

* 2nd August 2017, the citizen came to the
location and found out that the police was
conducting crackdown on motorists 2
consecutive days!

e Later, the citizen found out that it was
physically impossible for the police officer to
recognhize the over speeding cars.



Position of the police officer in charge of sight recognition and
the position of speed detectors.

Source:
Author
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Verification of Position of the police officer in charge of
sight recognition and the position of speed detectors.
(-4 steps)

Source:
Author
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Verification of Position of the police officer in charge of
sight recognition and the position of speed detectors.
(-5 steps)

Source:
Author
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Verification of Position of the police officer in charge of
sight recognition and the position of speed detectors.
(-6 steps)

Source:
Author
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Source:
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Height of the wall:
About 92 cm.
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Source:
Author
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Thick of the wall:
bout 29 cm.
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Height of the view point of the police office in charge of sight recognition:
About 40 cm from the top of the wall.

Source:
Author
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Height of 1 step of stairway:
About 12 cm.
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Source:
Author
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Overview of relation of police officer in charge of sight
recognition and the cars

8/2/17 12:40 PM

Source: fif

Author g
with  f
image 7
form /
Google.
https:/ /www.google.co.jp/maps/@34.4112321,135.3950394,71m/data='3m1!1e3 ..
12/9/18 3155 Penal System and Violence RCSL SDJ -

Lisbon 2018



Range of the sight of police officer in charge of sight recognition

Source:
Author
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It is impossible for the police officer in charge of sight recognition to recognize the car

Source:
Author
with
image
form
Google.
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Range of the view from the position of the police officer in
charge of sight recognition from 8:00-9:00 on a weekday.

Source:
Author
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Range of the view from the position of the police officer in
charge of sight recognition from 8:00-9:00 on a weekday.

Source:
Author
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Range of the view from the position of the police officer in
charge of sight recognition from 8:00-9:00 on a weekday.

Source:
Author
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Range of the view from the position of the police officer in
charge of sight recognition from 8:00-9:00 on a weekday.

Source:
Author
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Range of the view from the position of the police officer in
charge of sight recognition from 8:00-9:00 on a weekday.

Source:
Author
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Range of the view from the position of the police officer in
charge of sight recognition from 8:00-9:00 on a weekday.

Source:
Author
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Range of the view from the position of the police officer in
charge of sight recognition from 8:00-9:00 on a weekday.
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Range of the view from the position of the police officer in
charge of sight recognition from 8:00-9:00 on a weekday.

Source:
Author
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What if the police argues that the
officer in charge of sight recognition
stood up?



What if the police argues that the officer in
charge of sight recognition stood up?

Source: Kensatsu Jimukan OKIMI Takashi.(2018.03.27.). p.5.

3155 Penal System and Violence RCSL SDJ

12/9/18 Lisbon 2018

34



The argument of the Police does not
match the real situation.



The Police officer can NOT stand up instantly when he wants to stand up.
2" August 2017.(Reality)
This photograph was disclosed on 30th August 2018.

Source:
Author
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Enlargement:
The Police officer can NOT stand up instantly when he
wants to stand up because his head set is wired to a
device on the ground.

Source:
Author
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The police officer can stand up vertically ONLY when he puts off
his head set.
2"d August 2017.(Reality)
This photograph was disclosed on 30th August 2018.

Source:
Author
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Enlargement:
The police officer can stand up vertically ONLY when he puts off
his head set.
It is also doubtful that he can see cars accurately OVER the wall
even the officer stands up.

Source:
Author
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Example of ordinary position of the police officer in charge of sight
recognition in crackdown of over speeding motorists.
NEVER NEED TO STAND UP TO RECOGNIZE.

Source: https://blog.goo.ne.jp/thiroi/e/fb5df35df53fe6fcO0ed4aa3a73b819176
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Therefore the argument of the Police does not
match the real situation.

Source: Kensatsu Jimukan OKIMI Takashi.(2018.03.27.). p.5.
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The action of the citizen was really
physically impossible to be recognized
by the state officials in this case.



Why don’t citizens challenge against
the state at the court in such cases?



The Law directly related to this case :
Administrative Litigation Act
Gyosei Jiken Sosho Ho

e Article 3(2) The term ”litigation for the
revocation of the original administrative
disposition" as used in this Act means a litigation
seeking the revocation of an original
administrative disposition and any other act
constituting the exercise of public authority by an
administrative agency (excluding an
administrative disposition on appeal, decision or
any other act prescribed in the following
paragraph; hereinafter simply referred to as an
"original administrative disposition").



The Law directly related to this case :
Administrative Litigation Act

Gyosei Jiken Sosho Ho

e Article 3(3) The term ”litigation for the
revocation of an administrative disposition on
appeal” as used in this Act means a litigation for
the revocation of an administrative disposition on
appeal, decision or any other act by an
administrative agency in response to a request
for an administrative review, objection and any
other appeal (hereinafter simply referred to as a
"request for an administrative review")
(hereinafter simply referred to as an
"administrative disposition on appeal").



The Law directly related to this case :
Administrative Litigation Act
Gyosei Jiken Sosho Ho

e Article 9 (1) A litigation for the revocation of an original
administrative disposition and a litigation for the
revocation of an administrative disposition on appeal
(hereinafter referred to as “litigations for the
revocation of administrative dispositions") may be filed
only by a person who has legal merit to seek the
revocation of the original administrative disposition or
of the administrative disposition on appeal (including a
person who has legal merit to be recovered by revoking

the original administrative disposition or administrative

disposition on appeal even after it has lost its effect
due to the expiration of a certain period or for other
reasons).




The Law directly related to this case :
Administrative Litigation Act
Gyosei Jiken Sosho Ho

When judging whether or not any person, other than the person to whom an
original administrative disposition or administrative disposition on appeal is
addressed, has the legal merit prescribed in the preceding paragraph, the court
shall not rely only on the language of the provisions of the laws and regulations
which give a basis for the original administrative disposition or administrative
disposition on appeal, but shall consider the purposes and objectives of the laws
and regulations as well as the content and nature of the interest that should be
taken into consideration in making the original administrative disposition. In this
case, when considering the purposes and objectives of said laws and regulations,
the court shall take into consideration the purposes and objectives of any related
laws and regulations which share the objective in common with said laws and
regulations, and when considering the content and nature of said merit, the court
shall take into consideration the content and nature of the merit that would be
harmed if the original administrative disposition or administrative disposition on
appeal were made in violation of the laws and regulations which give a basis
therefor, as well as in what manner and to what extent such merit would be
harmed.



The Law directly related to this case :
Administrative Litigation Act
Gyosei Jiken Sosho Ho

* The Law is in principle reasonable to limit
administrative litigation cases.

* However, one of the purposes of this law is to

empower citizens to revoke administrative
dispositions.



Law in Action In Japan



Chronology of the case

 State — Citizen

e 11t October 2017, case file of criminal charge
against the citizen was dropped at the level of
prosecutor. (Final and Binding)



Chronology of the case

Citizen - State
Criminal Charges against Police Officers
Criminal Litigation against Police Officers

3rd November 2017, the citizen filed the case of criminal
charges against police officers to Public Prosecutors Office.

24t January 2018, the case was transferred to special
division of Osaka District Public Prosecutors Office.

12t April 2018, the case was dropped at the level of the
prosecutor.

30t August 2018, the citizen filed the case of criminal
charges against police officers to Committees for the
Inquest of Prosecution (Kensatsu Shinsa Kai). (Present)



Chronology of the case

Citizen - State
Administrative Litigation against State
Administrative Litigation

215t October 2017, the citizen filed the case of revocation of the
administrative disposition/sanction to Osaka Prefectural Public
Safety Commission.

15t November 2017, the case was dismissed without prejudice on
the merit saying ‘ it was not administrative disposition/sanction’.

11th March 2018, the citizen file the case of revocation of the
administrative disposition/sanction to Osaka District Court.

18th April 2018, the case was dismissed without prejudice on the
merit saying ‘ it was not administrative disposition/sanction’.

30t April 2018, the citizen appealed the case to the Osaka High
Court. (Present)



Points System in Road Traffic Law

0 point 50 years+ - Even Better Award
0 point 3 years+ - Award

1 -5 points - GRAY ZONE

6 points - Suspension of Driver’s License for 30
days.

15 points = Driver’s License is stripped and will
not be provided for 1 year.

70 points = Driver’s License is stripped and will
not be provided for 10 years.

(Source:Keishicho(2018).)



Administrative Disposition?

Yes, the followings are Administrative
Dispositions and triable.

6 points - Suspension of Driver’s License for
30 days.

15 points = Driver’s License is stripped and
will not be provided for 1 year.

70 points - Driver’s License is stripped and
will not be provided for 10 years.




Administrative Disposition?

No.

According to the precedent of the Supreme
Court of Japan, the following GRAY ZONE is
NOT Administrative Disposition therefore NOT

triable.

The consequence is ‘Dismissal without
prejudice on the merit’.

1 -5 points - GRAY ZONE



Administrative Disposition?

There is no precedent of the Supreme Court of
Japan directly applies to the followings.

To get Award, the citizen need to get notarization
of the record of no violation of road traffic law
and no accidents.

The notarization IS Administrative Disposition.

0 point 50 years+ - Even Better Award
0 point 3 years+ - Award



The Argument of the Citizen

* The citizen argued that the case is NOT about
the GRAY ZONE.

* The citizen argued that the case is about
getting Awards that need to get notarization
which is Administrative Disposition.

* The precedent of the Supreme Court of Japan
dated 27t February 2009 allows citizens to file
of no violation of road traffic law cases at the
time of renewal of the driver’s license.




What was the decision of the Osaka
District Court?

* The Osaka District Court handed down a decision
of ‘Dismissal without prejudice on the merit’
saying ‘ it was not administrative
disposition/sanction’ pointing out that the case is
of the GRAY ZONE.

 The Osaka District Court never mentioned about
the precedent of the Supreme Court of Japan
dated 27t February 2009.

* The case is appealed. (Present)



So even in this extreme case, the court
of Japan (district level) sustains
‘Dismissal without prejudice on the
merit’ and make no decisions on the
very fact.



Analysis from Different Dimensions

Administrative sanctions:

(1). Administrative Fine : 40,000 yen (300 euro) etc.

(2). Administrative Sanction Points : 6 points etc.
Article 22, 90, 103, 128, etc.

\Z

1 set of decision by Police.

A citizen pays administrative fine from 3,000 yen (24 euro) to 40,000
yen (130 euro) in 1 case. (Keishicho.(2018b))

Total 64,577,000,000 yen (496,746,154 euro) were collected by police in
fiscal year 2016. (Soumusho.(2018))

How the money is spent?



Analysis from Different Dimensions.
Flow of Fine Collected from Citizens.

Companies
to conduct

Municipal projects

G Gy ki SR e

facilities

64,577,000 64,239,800 58,010,906
(FY2016) (FY2016) (FY2016)

Source:Soumusho.(2018)
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Analysis from Different Dimensions.
Flow of Fine Collected from Citizens.

SR R R

Source: Author
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Analysis from Different Dimensions.
Members of Osaka Prefectural Public Safety

Commission
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Analysis from Different Dimensions.
Members of Osaka Prefectural Public Safety

Commission
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Analysis from Different Dimensions.
Members of Osaka Prefectural Public
Safety Commission

* Public Safety Commission, in idea, supervises
the conduct of the police officers.

* Public Safety Commission, in reality, becomes
a part of HQ of Police. Same address, same
building, same resource and even secretariat
staffs are from police.



Analysis from Different Dimensions

* |n Japan, the public officials rarely get bribes
especially in the judicial branch.

* |n fact, they get benefits from some
sophisticated way such as getting jobs after
nis/her retirement.

* |sn’t this the true motive of such a hard
sustainability of the court decisions in an
extreme case like the one in this study?



Conclusion

* Up to today, when the action of a citizen is
physically impossible to be recognized, the
state can administratively punish the citizen in

Japan.



Implications

* When the action of a citizen is physically
impossible to be recognized, the state SHOLD
NEVER administratively punish the citizen.

e Cases like in this study should be eligible to be
tried with prejudice on the merit at the court.

* Japan may need lay judges in Civil and
Administrative Litigations as well as Criminal
Litigations.



Potential Impact of this Case Study

Total of 1,478,281 citizens were deemed as violating the road traffic
law by over speed in 2009.( Source:Keisatsu Cho.(2018). Tokei 5-22.
lhanshu betsu goto no kotsu torishimari jokyo in 2017 and 2016.)

0 (zero) case has been tried as a case with prejudice on the merit in
the cases similar to this case study. The courts never look into the
fact of the cases.

That means if the police says ‘| saw you violated the law’ , the
citizens virtually have no means to revoke it.

Is it natural and rational?

This Case Study hopefully has some impact to improve such
situations in Japan.

Thank you for this opportunity to present and share this Case Study.



Related Fundamental Human Rights

Articles of the Constitution of Japan.

Article 13.All of the people shall be respected as individuals. Their right to life,
liberty, and the pursuit of happiness shall, to the extent that it does not interfere
with the public welfare, be the supreme consideration in legislation and in other
governmental affairs.

Article 16. Every person shall have the right of peaceful petition for the redress of
damage, for the removal of public officials, for the enactment, repeal or
amendment of laws, ordinances or regulations and for other matters; nor shall any
person be in any way discriminated against for sponsoring such a petition.

Article 17. Every person may sue for redress as provided by law from the State or a
public entity, in case he has suffered damage through illegal act of any public
official.

Article 31. No person shall be deprived of life or liberty, nor shall any other
criminal penalty be imposed, except according to procedure established by law.

Article 32. No person shall be denied the right of access to the courts.
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